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body in dealing with their members, yet by the weight of authority 
the local bodies and their officers are held to represent the central 
organization, and as between the members and the society, the latter 
is bound by acts of the local bodies and of their officers done within 
the scope of their authority. 7 C. J. 1111, and cases cited. This rule 
applies to the initiation of members. 7 C. J. 1111; Thompson v. Su- 
preme Tent K. M. W., 189 N. Y. 294, 82 N. E. 141; Supreme Lodge 
of the World L. O. M. v. Kenney (1916), 198 Ala. 332, 73 So. 519, L. 
R. A. 1917C, 469, 69 S. C. 413, 48 S. E. 290; Grand Temple, etc., K. & 
D. T. v. Johnson (Tex. Civ. App. 1914), 171 S. W. 490. 

But there are cases holding the contrary. In Kendrick v. Modern 
Woodmen of the World, 131 Mo. A. 31, 109 S. W. 80S, it was held 
that a fraternal insurance order is not liable for personal injuries 
sustained by a member during an initiation conducted by the officers 
of a local body, where, at the time, the member had been passed on 
and accepted as a member, and the ritualistic work required by the 
order had been done. And in Jumper v. Sovereign Camp W. O, W., 
127 Fed. 635, 62 C. C. A. 361, society was held not to be liable 
in its corporate capacity, for a personal injury inflicted on an ac- 
cepted candidate for membership by the members of a local camp 
during the ceremony of initiation, the part of the ceremony which 
resulted in the injury riot being prescribed by the ritual. 

Where the by-laws provided' that the supreme body should not be 
liable for any fault or negligence on the part of the subordinate bodies 
or any of their officers, that the subordinate bodies should decide 
whether an applicant must be initiated or merely obligated, and that 
they should select the men to conduct the initiation and to provide 
the paraphernalia therefor, and there was nothing in the ritual sug- 
gesting that the initiation should be conducted in such a manner as 
to do physicial hurt to the candidate, it was held that the supreme 
body was not liable for an injury sustained by an applicant through 
the negligence of the local body. Kaminski v. Great Camp K. M. M. 
146 Mich. 16, 109 N. W. 33. 



Contracts — Legality of Contracts Concerning Goods to Be Furnished 
Government — In Noble v. Mead-Morrison Mfg. Co., 129 N. E. 669, 
the Supreme Judicial Court of Massachusetts held that the mere mak- 
ing of a contract concerning goods to be furnished the government, 
where the compensation of the salesman is to some extent contingent 
on his success is not invalid. 

The court said in part: "The mere making of a contract concerning 
goods to be furnished to the government, where the compensation of 
the salesman is to some extent contingent upon his success, is not 
invalid. So far as concerns authority, that point is settled in principle 
in this commonwealth by Kerr v. American Pneumatic Service Co., 188 
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Mass., 27, 73 N. E., 857. The plaintiff in that case was employed by 
the defendant to make for it mail contracts with the government on 
a stipulated salary, to be increased with increase of sales. It was 
said, 188 Mass., 29, 73 N. E., 857, that it could not 'be ruled as matter 
of law that the contract calls for other than legitimate work on the 
part of the plaintiff, * * * If such work only is contemplated, the 
provision for an increase of salary when the government mail con- 
tracts reach a certain amount cannot be said to be one which has a 
tendency to induce the use of corrupt or improper acts on the part 
of the agent.' The circumstance that in that case the entire time of 
the agent was devoted to the business of his principal cannot be re- 
garded as a determining factor. In Brown v. Winnisimmet Co., 11 
Allen, 326, a contract for the chartering of a boat of the defendant at 
a stipulated price, the plaintiff to recharter at highest obtainable rate 
and divide the profit with the defendant, although made with under- 
standing that she was to be rechartered to the United States for war 
service, was held not to be illegal but valid and enforcible. Although 
the illegality of the contract was not pleaded in that case, nevertheless 
the court took notice of the alleged illegality of that nature as it 
was bound to do. Claflin v. United States Credit System, 165 Mass., 
501-503, 43 N. E., 293, 52 Am. St. Rep., 528; O'Brien v. Shea; 206 Mass., 
528, 95 N. E., 99, Ann. Cas., 1912A, 1030. 

"In principle the decision in Valdes v. Larrinago, 233 U. S., 705, 
34 Sup. Ct, 750, 58 L. Ed., 1163, is to the same effect. In that case 
Larrinago, who had been assistant secretary of a government de- 
partment but had retired from office, agreed to help Valdes to pro- 
cure a water franchise from the government of Porto Rico, the as- 
sistance to be rendered 'in the steps to be gone through and in 
everything in connection with said concession, such as plans, projects, 
and all what concerns to the technical part,' including 'personal or 
professional services' and to receive as compensation ten per cent 
of the concession. It was held that the things done pursuant to the 
contract, such as joining in an application to the Military Governor 
for a franchise, helping to present it to the Secretary of War and 
preparing plans and specifications for presentation to the Executive 
Council of Porto Rico, had 'no sinister smack' and that there was 
nothing to control the decision of the district judge that the con- 
tract was not against the policy of the law. We are unable to per- 
ceive how a principle can apply to contracts for selling goods to a 
government different in its essence or in its general statement from 
that applicable to securing concessions from government. If a per- 
centage contingent on success is valid in the one kind of case it 
would seem to be equally so in the other. In Oscanyan v. Arms Co., 
103 U. S., 261 at pages 275, 276 (26 L. Ed., 539), it was said with 
reference to furnishing the government with supplies of any kind: 

" 'It is legitimate to lay before the officers authorized to contract, 
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all such information as may apprise them of the character and value 
of the articles offered, and enable them to act for the best interests 
of the country. And for such services compensation may be had as 
for similar services with private parties, either upon a quantum meruit, 
or, where a sale is effected, by the ordinary brokerage commission.' 

"There are expressions in Tool Co. v. Norris, 2 Wall., 45, 17 L. Ed., 
868, repeated in some subsequent decisions, which taken by themselves 
alone and applied as abstract tests might prevent the plaintiff's re- 
covery. It is plain from the facts disclosed in Tool Co. v. Norris, 2 
Wall, 45, 17 L. Ed., 868, that Norris contracted solely for ]concentrat- 
ing influences at the war department' through senators and other per- 
sons supposed to possess it for the purpose of procuring a contract 
for supplying firearms to the government, and that that was the 
single object of his exertions. Manifestly that contract was flagi- 
tiously illegal, both on its face and in the means naturally, and in truth 
intended, to be used in its performance. It is not necessary to dis- 
cuss the question whether some of the sweeping expressions as to 
agreements for compensation to procure legislation concerning well- 
established claims held against the government, or contracts from the 
government to furnish its supplies, found in Tool Co. v. Norris, are 
narrowed by or are inconsistent with later and more guardedly 
phrased judgments. See Nutt v. Knut, 200 U. S., 12, 21-22, 26 Sup. 
Ct., 216, 50 L. Ed., 348, affirming Knut v. Nutt, 83 Miss., 365, 35 South, 
686, 102 Am. St. Rep., 452; Parish v. MacVeagh, 214 U. S., 124, 132, 
137, 29 Sup. Ct., 556, 53 L. Ed., 936; McGowan v. Parish, 237 U. S., 
285, 35 Sup. Ct., 543, 59 L. Ed., 955; Capital Trust Co. v. Calhoun, 250 
U. S., 208, 217, 39 Sup. Ct., 486, 63 L. Ed., 942; Oscanyan v. Arms Co., 
103 U. S., 261, 275-276, 26 L. Ed., 539. 

"It generally has been held that agreements for fees for procuring 
legislation upon a matter of public or private interest, in respect of 
which the party has not a well-established claim against the govern- 
ment, contingent upon success of the project, have an inevitable 
tendency to poison the purity of legislation and are invalid. Con- 
tracts for lobbying or having a manifest tendency to that end, are 
universally condemned. Marshall v. Baltimore & Ohio Railroad Co., 
16 How., 314, 334-336, 14 L. Ed., 953; Trist v. Child, 21 Wall., 441, 
22 L. Ed., 623; Hazelton v. Sheckells, 202 U. S., 71, 26 Sup. Ct., 567, 
50 L- Ed., 939, 6 Ann. Cas., 217. It was an agreement of that character 
which was held invalid in Adams v. East Boston Land Co., 236 Mass., 
121, 127 N. E., 628. 

"The general principle fairly deducible from the decisions is that 
ordinarily no one factor is decisive in determining whether the con- 
tract concerning furnishing supplies to the government is void as 
contrary to public policy. Contingency of compensation upon success, 
percentage upon the amount involved in sales directly to the govern- 
ment, and the size of the fee, all are elements entitled to considera- 
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tion. The words 'contingent compensation' in connection with a con- 
tract may be used either in an obnoxious or a harmless sense. The 
tenpr of the contract may be such in connection with its setting as to 
stamp it with invalidity. If it bears any badge of fraud, either covertly 
or openly, it must be stricken down. The question of the legality of 
the contract in each case is to be determined by weighing all the ele- 
ments involved and then deciding whether its inherent tendency is 
to invite or promote the use of sinister or corrupt means to accomplish 
the end or to bring influences to bear upon public officials of any 
other nature than the single one of genuine advantage to the govern- 
ment. If such is its tendency, it must be pronounced illegal. If that 
point is open to fair doubt upon all the evidence, its purpose must 
be left to the jury under appropriate instructions. This seems to us 
to be the effect of the federal cases to which reference has been made. 
It is supported by numerous other adjudications. Lyon v. Mitchell, 
36 N. Y., 235, 93 Am. Dec, 502; Dunham v. Hastings Pavement Co., 
118 App. Div., 127, 103 N. Y. Supp., 480, affirmed in 189 N. Y., 500, 
81 N. E., 1163; Bush v. Russell, 180 Ala., 590', 61 South, 373; Kansas 
City Paper Co. v. Foley Railway Printing Co., 85 Kan., 678, 118 Pac, 
1056, 39 L. R. A. (N. S.), 747, Ann. Cas., 1913A, 294; Winpenny v. 
French, 18 Ohio St., 469; Bergen v. Frisbie, 125 Calif., 168, 57 Pac, 784; 
Opinion of the Justices, 72 N. H., 601, 54 Atl., 950; Saville Bros. Ltd. 
v. Langman, 79 L. T. R. N. S. (Court of Appeal), 44; Stanton v. Em 
brey, 93 U. S., 548, 23 L. Ed., 983; Houlton v. Nichol, 93 Wis., 393, 
67 N. W., 715, 33 L. R. A., 166, 57 Am. St. Rep., 928; Denison v. Craw- 
ford County, 48 Iowa., 211; Workman v. Campbell, 46 Mo., 305; 
Stroemer v. Van Orsdel, 74 Neb., 132, 103 N. W., 1053; 107 N. W., 125, 
4 L. R. A. (N. S.), 212, 121 Am. St. Rep., 713; Beal v. Palhemus, 67 
Mich., 130, 32 N. W., 534. See Davis v. Commonwealth, 164 Mass., 
241, 41 N. E., 292, 30 L. R. A., 743." 



Indictments and Informations — Omission of Word "The" in Con- 
clusion of Information. — In State v. Adkins, 225 S. W. 981, the Supreme 
Court of Missouri overruled a long series of cases and held that un- 
der the Constitutition of that state (art. 6, sec. 38) which declares 
that all indictments and informations shall conclude "against the 
peace and dignity of the state," the omission of the word "the" be- 
fore "state" does not Tender an information invalid, so as to warrant 
reversal. 

The court said in part: "The Missouri Constitution of 1845 contained 
a similar provision. In State v. Lopez, 19 Mo. 255, loc. cit. 256, an 
indictment concluding in the same words as were used in the informa- 
tion in the case at bar was held to be fatally defective for that reason. 
There was no discussion of the question. This ruling was followed 
again without discussion in State v. Pemberton, 30 Mo. 376, loc. cit. 



